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that no part of the prohibited under-
writing process may take place in the 
United States and that the prohibition 
on the activity does not depend on the 
activity being conducted through an 
office or subsidiary in the United 
States. Moreover, in the transactions 
in question, there was significant par-
ticipation by U.S. offices and affiliates 
of the foreign banks in the under-
writing process. In some transactions, 
the foreign office at which the trans-
actions were booked did not have any 
documentation on the particular trans-
actions; all documentation was main-
tained in the United States office. In 
all cases, the U.S. offices or affiliates 
provided virtually all technical support 
for participation in the underwriting 
process and benefitted from profits 
generated by the activity. 

(4) The fact that some technological 
and regulatory constraints on the de-
livery of cross-border services into the 
United States have been eliminated 
since the Regulation K definition of 
‘‘engaged in business’’ was adopted in 
1979 creates greater scope for banking 
organizations to deal with customers 
outside the U.S. bank regulatory 
framework. The definition in Regula-
tion K, however, does not authorize 
foreign banking organizations to evade 
regulatory restrictions on securities 
activities in the United States by di-
rectly underwriting securities to be 
distributed in the United States or by 
using U.S. offices and affiliates to fa-
cilitate the prohibited activity. In the 
GLB Act, Congress established a frame-
work within which both domestic and 
foreign banking organizations may un-
derwrite and deal in securities in the 
United States. The GLB Act requires 
that banking organizations meet cer-
tain financial and managerial require-
ments in order to be able to engage in 
these activities in the United States. 
The Board believes the practices de-
scribed above undermine this legisla-
tive framework and constitute an eva-
sion of the requirements of the GLB 
Act and the Board’s Regulation K. For-
eign banking organizations that wish 
to conduct securities underwriting ac-
tivity in the United States have long 
had the option of obtaining section 20 
authority and now have the option of 

obtaining financial holding company 
status. 

(d) Conclusion. The Board finds that 
the underwriting of securities to be dis-
tributed in the United States is an ac-
tivity conducted in the United States, 
regardless of the location at which the 
underwriting risk is assumed and the 
underwriting fees are booked. Con-
sequently, any banking organization 
that wishes to engage in such activity 
must either be a financial holding com-
pany under the GLB Act or have au-
thority to engage in underwriting ac-
tivity under section 4(c)(8) of the BHC 
Act (so-called ‘‘section 20 authority’’). 
Revenue generated by underwriting 
bank-ineligible securities in such 
transactions should be attributed to 
the section 20 company for those for-
eign banks that operate under section 
20 authority. 

[Reg. K, 68 FR 7899, Feb. 19, 2003] 
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§ 212.1 Authority, purpose, and scope. 
(a) Authority. This part is issued 

under the provisions of the Depository 
Institution Management Interlocks 
Act (Interlocks Act) (12 U.S.C. 3201 et 
seq.), as amended. 

(b) Purpose. The purpose of the Inter-
locks Act and this part is to foster 
competition by generally prohibiting a 
management official from serving two 
nonaffiliated depository organizations 
in situations where the management 
interlock likely would have an anti-
competitive effect. 

(c) Scope. This part applies to man-
agement officials of state member 
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banks, bank holding companies, and 
their affiliates. 

§ 212.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
(a) Affiliate. (1) The term affiliate has 

the meaning given in section 202 of the 
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by 
an individual include shares held by 
members of his or her immediate fam-
ily. ‘‘Immediate family’’ means spouse, 
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses, 
whether or not any of their shares are 
held in trust. 

(2) For purposes of section 202(3)(B) of 
the Interlocks Act (12 U.S.C. 
3201(3)(B)), an affiliate relationship 
based on common ownership does not 
exist if the Board determines, after giv-
ing the affected persons the oppor-
tunity to respond, that the asserted af-
filiation was established in order to 
avoid the prohibitions of the Interlocks 
Act and does not represent a true com-
monality of interest between the de-
pository organizations. In making this 
determination, the Board considers, 
among other things, whether a person, 
including members of his or her imme-
diate family, whose shares are nec-
essary to constitute the group owns a 
nominal percentage of the shares of 
one of the organizations and the per-
centage is substantially dispropor-
tionate to that person’s ownership of 
shares in the other organization. 

(b) Area median income means: 
(1) The median family income for the 

metropolitan statistical area (MSA), if 
a depository organization is located in 
an MSA; or 

(2) The statewide nonmetropolitan 
median family income, if a depository 
organization is located outside an 
MSA. 

(c) Community means a city, town, or 
village, and contiguous and adjacent 
cities, towns, or villages. 

(d) Contiguous or adjacent cities, towns, 
or villages means cities, towns, or vil-
lages whose borders touch each other 
or whose borders are within 10 road 
miles of each other at their closest 
points. The property line of an office 
located in an unincorporated city, 
town, or village is the boundary line of 

that city, town, or village for the pur-
pose of this definition. 

(e) Depository holding company means 
a bank holding company or a savings 
and loan holding company (as more 
fully defined in section 202 of the Inter-
locks Act (12 U.S.C. 3201)) having its 
principal office located in the United 
States. 

(f) Depository institution means a com-
mercial bank (including a private 
bank), a savings bank, a trust com-
pany, a savings and loan association, a 
building and loan association, a home-
stead association, a cooperative bank, 
an industrial bank, or a credit union, 
chartered under the laws of the United 
States and having a principal office lo-
cated in the United States. Addition-
ally, a United States office, including a 
branch or agency, of a foreign commer-
cial bank is a depository institution. 

(g) Depository institution affiliate 
means a depository institution that is 
an affiliate of a depository organiza-
tion. 

(h) Depository organization means a 
depository institution or a depository 
holding company. 

(i) Low- and moderate-income areas 
means census tracts (or, if an area is 
not in a census tract, block numbering 
areas delineated by the United States 
Bureau of the Census) where the me-
dian family income is less than 100 per-
cent of the area median income. 

(j) Management official. (1) The term 
management official means: 

(i) A director; 
(ii) An advisory or honorary director 

of a depository institution with total 
assets of $100 million or more; 

(iii) A senior executive officer as that 
term is defined in 12 CFR 225.71(c); 

(iv) A branch manager; 
(v) A trustee of a depository organi-

zation under the control of trustees; 
and 

(vi) Any person who has a representa-
tive or nominee, as defined in para-
graph (n) of this section, serving in any 
of the capacities in this paragraph 
(j)(1). 

(2) The term management official does 
not include: 

(i) A person whose management func-
tions relate exclusively to the business 
of retail merchandising or manufac-
turing; 
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